Cexuust 04. AKTyanbHBIC IPOOIEMBI YACTHOTO IIpaBa

Konmuu P.B., Pomanos I.P.

Hayunuwiii pyxosooumens: doyenm xag. «FOpucnpyoenyusy H.B. Yeprawuna.
Mypomckuii uncmumym (Quauan) gpedepanbroco 20cy0apcmeeHHo20 00pa3068amenbHO20
yupeosicOeHus gvlcuie2o 0opazosanus « Braoumupckuii 2ocyoapcmeeHubiil yHugepcumem
umenu Anexcanopa I pueopvesuua u Huxonas I pucopvesuua Cmonemoguixy

602264, e. Mypom, Braoumupckas ooa., ya. Oproeckas, 23

E-mail: rodionkoldin@gmail.com

IIpo6iemMa sMaHCHIIAUH B TPAKIAHCKOM MpoIecce.

AKTyanbHOCTH OOYCIIOBJIEHAa T€M, YTO 3aKOHOIATENbcTBO P®d, orpaHudmMBaeT M /Win JMIIAET
peOeHKa BO3MOXKHOCTH CaMOCTOSTEIbHO OCYIIECTBISITH COOCTBEHHBIE NpaBa, HCXOIUT M3 €ro
HUHTEPECOB.

Poccwuiickort deneparum co3ganbl yeIoBus 1 3(QPEeKTHBHOTO OCYIIECTBIEHUS MTpaB pebeHkKa u
IpOsIBIISIET 3a00Ty 00 OCYIIECTBICHUH, OXPAaHE U 3alUTE €ro npas. BOT TOIBKO POAWUTENH WIN HHBIE
3aKOHHBIC MPEJCTABUTENM B CHJIY CBOCH NpaBOBOM Oe3rpaMOTHOCTH, & TMOPOH M YMBIIIJICHHO
JIEHCTBYIO HE B HHTEpecax peOeHkKa, a Hao0opoT.

OOBeKTOM HCCIEeI0BaHUSl BBICTYHAIOT OOLICCTBEHHbIE OTHOIICHHS, BO3HHKAIOLIME BCIIEICTBHE
SMaHCHIALMK HECOBEPIIEHHOIETHUX B IPaXAaHCKOM Ipoliecce.

IIpenmeToM  HWccnenoBaHUS — ABISETCS  HOPMAaTHBHOE  PErylMpOBaHHE  3MaHCUIAINH
HECOBEPLIEHHOJIETHUX B IPaXKJaHCKOM IIpoLiecce.

3aKOHHOE TMPEICTaBUTEIbCTBO HECOBEPIIEHHOJIETHUX - 3TO CIO0KHOE IPaBOBOE SBIIECHHE,
CYIITHOCTh KOTOPOI'O HE CBOJUTCS K Pa3HOOTPACIEBHIM INPABOOTHOIICHUSAM IMPEICTaBUTEIbCTBA U
BKJIIIOYAaeT B Ce0Sl TaKKe COBOKYHNHOCTh IPABOOTHOLICHWI, HE OXBATbIBAEMBIX KOHCTPYKIMEH
NPEACTaBUTENbCTBA, B KOTOPHIX 3aKOHHBIN MpPEACTaBUTENb BBICTYNAET KaK HOCHTENb CIIEHUATIBHOTO
MIPaBOBOTO cTaTyca.

CrneuunanbHblii  mpaBoBOM  cTaryc  "3aKOHHBIH  TPEJCTaBUTEIb HECOBEPIICHHOJIETHETO"
(akTHYECKH YCTaHABIMBAETCS, HO HE HMMEET JIETAJbHOIO OIPEACICHUS] B HOPMax POCCHHCKOTO
MatepuanbHoro mnpasa. CornmacHo CK PO ponutenu sBISIOTCS 3aKOHHBIMU MPEICTAaBUTENSIMH CBOUX
JeTell ¥ BBICTYMAIOT B 3alUTYy WX MPaB U WHTEPECOB B OTHOUICHHAX C JIOOBIMH (PU3MUECKUMH U
IOPUIMYECKHUMHE JIMIIAMH, B TOM YHCIIE B Cy/IaX, 0€3 crelranbHbIX MoIMHOMOuHid[3].

ITo PoccuiickoMy 3aKOHOAATENLCTBY HECOBEPIICHHOIETHETO MOTYT SMaHCUIHMPOBATH, T.€.
MPHU3HATh JIMIO JOCTHrIIee 16 JIETHEro BO3pacTa IOJHOCTBIO JIEECIOCOOHBIM (BCe IpaBa MU
00s13aHHOCTH Kak M y coBepiieHHoJeTHero0)[2]. Y mopoi npecnenys Oiarue nelii Kak 3alinra npas u
MHTEPECOB CBOErO peOeHKa WM MOAONEYHOr0 POAUTENH W JIHMLA, UX 3aMELIalolie, MPENnITCTBYIOT
SMaHCUTIAIMU W JOOMBAIOTCS CyneOHOro pemieHHs 00 OTKase B IMaHCHINAMH. B Takux genmax
POJMTENH, YCHIHOBUTENH U TIONICUUTEH MPUOOPETAIOT CTaTyC 3aNHTEPECOBAHHBIX JIHII,  HE 3aKOHHBIX
NPEACTAaBUTENICH, MOJIB3YSIChb CBOUM OCOOBIM IIPABOBBIM CTaTYCOM B HCKa)KEHHOM IPOLECCYyaIbHOM
Ka4yecTBe.

U B ciydasx Korja moApOCTOK KellaeT ObITh SMaHCUIIMPOBAHHBIM, HO MPOTHB 3TOTO BBICTYMAIOT
poauTenb(1) WiIM MHOM 3aKOHHBIN IPEACTaBUTENb, TO OH JOJDKEH 00paTUTHCA B CyA IO MECTY CBOETO
JKUTEJILCTBA C 3asBJIEHUEM 00 OOBSABIECHUU €ro IMOJHOCTBIO neecrnoco0HsiM. CormacHo cr. 288 I'TIK
JTAHHOE 3asBIIEHHE PAaCCMATPUBAETCS CY/JOM B IPHCYTCTBHE 3aKOHHOTO MPEACTABUTENS, a TaKKe
NPE/ICTAaBUTENSI OPraHa ONeK! M MOIEeYUTeNbCTBA, TpoKypopa[l].

B cBs3u ¢ BBIIEN3I0KEHHBIM NpeAsiarar BBeCTH nomnpasky B cT. 288 I'TIK P® u nznoxuts ec B
cieyroneM Buje: «3asBiieHre 00 OOBSIBICHUH HECOBEPIIEHHOIETHETO IOJHOCTBHIO JeeclioCOOHBIM
paccMaTpuBaeTca CyJOM C Y4acTHEM 3asiBUTENS, NMPEACTABUTENS OpraHa ONEKHd M TOTEeYUTENbCTBA,
IPOKYpOpa». ITO OO0YCIIOBIEHO TE€M, YTO 3aKOHHBIE MPEACTABUTEIN B JAHHOM Jeiie 3aiMyT CTOPOHY
3aMHTEPECOBAHHON CTOPOHBI, YTO MO3BOJIUT UM IOMEIIATH ACUCTBUSAM JIHIA JOCTUTIIETO 16 neTHero
BO3pacTa B TIOJIyYCHHE TIIOJHOM JeecrocoOHOCTH. B mgaHHOM ciydae 3amuinath WHTEPECH
HECOBEPLICHHOJIETHETO OYAET NPEACTaBUTENb OPraHa OMEKU U MOTEYUTENILCTBA, a TaK K€ MPOKYPOp.
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