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IIpaBoBoe nos0:keHNe HeCOBEPIIEHHOJIETHUX B IPaKAAHCKO-TIPABOBBIX 00513aTeJIbCTBAxX

OpaHUM W3 KIIIOYEBBIX MOHATHH AJISL BCEX OTpaciieil mpaBa SBISETCS MOHATHE «CYOBEKT ImpaBay,
[IO3TOMY OHO B KaXIOM OTpaciu IpaBa HUMEET pasziauyHoe coiepxaHue. OmHAKO AEHCTBYIOIIEe
3aKOHOJATENbCTBO HE aeT KOHKPETHOE €IMHOO0Pa3HOE OIlpeesICHNE CyObeKTy IIpaBa.

B rpaxnanckom npase noa cyObeKTOM IIpaBa TPAAULMOHHO IOHUMAIOT JIML, KOTOPBIE YKa3aHbI B
I'paxxmanckom komekce Poccutickoit @emeparmu (mamee — 'K P®), a umeHHO: (U3UYESCKUX JIHII,
ropuanyeckux s, Poccuiickyro ®eneparuio (mamee — P®D), ee CyOBEKTHl W MyHHIWTAIBHEIE
obpazoBanms [12, c. 25]. TepmuH «u3udeckoe ITUII0» OXBATBIBACT HE TOJIBKO TpaxkaaHn Poccuu, HO
TaK)Ke MHOCTPAHHBIX I'pakJaH M JHL 0e3 TpakJaHCTBa. B rpakgaHCKUX NPaBOOTHOILICHHUAX MOTYT
BBICTYIIATh BCE CYOBEKTHI MPaBa B JIIOOOM HX COUYCTAHUH.

[Monsitrie ¢u3mueckoro ymna (rpakJaHWHA) KaK CyObeKTa TpakIaHCKOTO IPAaBOOTHOMICHUS
00yCJIOBJIEHO HAJIMYKMEM Y HEro TPaKAaHCKOW MpaBocmocoOHOCTH. B Hacrosmiee Bpems moj
(GU3NUECKUM JUIIOM Kak CyOBEKTOM TMpaBa TOHWMAeTCs J>KMBOM UEJNOBEK, KOTOPBI HajeleH
TPOXIAHCKON TpaBOCyOBEKTHOCTHIO. Ee Henmb3s NpOW3BOIBHO YCTaHABIWBATh, HM3MEHSTH WIIU
OTMEHSITb.

O mnpaBocnocoOHOCTH (DU3MYECKOrO JHIA BIIEPBHIE YIMOMHHAETCS B 3akoHe 00 OCHOBHBIX
YaCTHBIX MMYIIECTBEHHBIX IpaBax oT 22 mas 1922 ropa, a 3ateMm B I'paxknanckoM konekce PCOCP
1922 roga u B xonmekcax npyrux coBerckux pecmyonuk [5]. B cr. 4 'K PCOCP 1964 rona, kak u B
AQHAJIOTUYHBIX CTaThsIX JPYTUX PECHYOJMKAHCKHX TPaXIAaHCKUX KOAEKCOB, YKa3bIBaJOCh, YTO
rpaxkJaHe HaJeNAIOTCSl MPAaBOCIOCOOHOCTBIO «B LIEJISAX Pa3sBUTUSL MPOU3BOAUTENBHBIX CHJI CTPaHbD)
[6].

I'paxkmanckas mpaBococoOHOCTh rpaxaaHuHa B cury ctatbu 17 'K PO — 310 crocobHOCT
KOHKPETHOTO (PH3MUYECKOr0 JIMIAa UIMETh TPa’KAAHCKUE MPaBa U HECTH I'PaXIaHCKUE 0053aHHOCTH, T.€.
CIOCOOHOCTH BCTYNATh B OOIIECTBEHHBIE OTHOIIEHHS, PETYIUPYEMble HOPMaMH T'PasKIAHCKOrO MpaBa
[1]. TpaxnmaHckas MpaBOCIIOCOOHOCTh BO3HUKAET y TpaJIaHMHA B MOMEHT €ro POXACHUS H
npekpamaercsi cMepThio. ClieioBaTeNbHO, TPaXIaHCKash MPaBOCIOCOOHOCTh MPH3HAETCS B PaBHOM
Mepe 32 BCEMU IpakJ]aHaAMH B TOM YHCJIe HECOBEPIIIEHHOICTHHMH.

CopeprxaHue TpakJJaHCKOM TPaBOCIOCOOHOCTH 3akperuieHo B ¢T. 18 'K PD, koTopoe cocrassier
MPOCTOE TMEPEUYHCICHNE MMYIIECTBEHHBIX W JIMYHBIX HEHMYIECTBEHHBIX MpPaB, KOTOpPbIE TPaKIaHe
MOTYT NPHOOpETaTh B KadeCTBE YYACTHUKOB TPaXKJIAHCKHX TMpaBoOTHOIeHWH. Mccnemys maHHBIN
niepeveHb, CIIEAYET, YTO B 3aKOHE 3aKpeIJIeHbl HEKOTOPhIE MpaBa H 00jM3aHHOCTH, KOTOPbIe HE MOTYT
BO3HMKHYTh y JIMIIa B MOMEHT ero poxnaeHus. K X 4YuCiIy MOXXHO OTHECTH: NPaBO CO3JaBaTh
IOPUIMYECKUE JIMLA, UMETh IIpaBa aBTOPa Pe3y/IbTaTOB MHTEIUICKTYaJbHON ESTEIbHOCTH U CPENCTB
WMHIMBUIyaTU3alMH, IPaBO 3aHUMAThCS NPEATNPUHUMATENBCKOHN JesITeIbHOCTRIO.

Takum 00pa3oM, MOMEHT BO3HUKHOBEHHUS Y (PU3NUECKOTO JINLA TPAXKIAHCKOH MPaBOCIIOCOOHOCTH
KaK CIIOCOOHOCTH MPHOOpETaTh KOHKPETHBIE IPaXKIaHCKHE MpaBa M HECTH KOHKPETHbIE IPasKIaHCKUE
00513aHHOCTH 3aBHCUT HE TOJIBKO M HE CTOJBKO OT JaThl POXAEHHs, CKOJIBKO OT XapakTepa
(comeprkaHMs) COOTBETCTBYIOLIMX MPaB U 00s13aHHOCTEH.

Taxke ciefyeT cKa3aTb O CEphe3HOM HENOCTaTKe NpUBEJEHHONH HOpMBL. [locKoNbKy OHa
SIBJISIETCS] HECOTJIACOBAHHOM C CaMUM IOHSITHEM MPaBOCIIOCOOHOCTH, orpeieneHHsM B ¢T. 17 'K PO.
Crates 18 'K P® Britouaer B copepkaHue MpaBOCIIOCOOHOCTH TOJBKO MpaBa, 00SI3aHHOCTH K€ B HEll
HE YIIOMUHAIOTCs. B CBsI3U ¢ TeM, 4TO cojiepKaHnueM MPAaBOCIIOCOOHOCTH TTOMUMO TIPaB OXBaThIBACTCS
U IIUPOKHH Kpyr OOSI3aHHOCTEH, HEKOTOPHIMH aBTOPaMH MpEJIarajioch JIOMOJHUTh CTaThIO,
PETYIHUPYIOIIYIO COJIEpKAHUE MPABOCIIOCOOHOCTH, YKa3aHHUEM Ha CIIOCOOHOCTh HECTH OOS3aHHOCTH.
OT0 Npe/NIoKEeHNE aKTyalTbHO M HA CETO/IHSIIHU JICHb.

i TOro yTOOB!I OBITH CAMOCTOATEIHBIM YHaCTHUKOM MPABOOTHOLICHUH B HAIlIE BPEMSI, IOMUMO
NPaBOCIIOCOOHOCTH JIMLIO JOJKHO 00JIafaTh TAaKXkKe AEeCOCOOHOCThI0. 3aKOHOAATENb MTOHUMAET MO
J1eecriocOOHOCTBIO CIIOCOOHOCTh TPaKIAHWHA CBOMMH JEHCTBUAMHM NPHOOpPETaTh M OCYLIECTBIATH
rpakJaHCKHe IpaBa, Co31aBaTh AJs ce0s rpakaaHCKue 0013aHHOCTH U UCTIONHATH uX (cT. 21 'K P®D).

B ornmume ot mpaBococoOHOCTH, A€ECIIOCOOHOCTBIO HAJIENUTh JIMLO CpPa3y B MOJHOM 00BEME
HeNb3. 3aKOH B KAuecTBE KPHUTEpHUs HaJeNeHHsA T'pakAaHWHA AEECHOCOOHOCTBIO MpPEdyCMaTpHUBaET
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JOCTIDKEHHE OTpeNeIEHHOTO Bo3pacTa. TpaAuOHHO BRIAEISIOT HECKOJIBKO BUIOB IE€ECIIOCOOHOCTH:
HEZIeecrocoOHbIe IpaXkJaHe, OrPaHMUCHHO JEECIIOCOOHBIe, YaCTHYHO JEeeCHOCOOHBIE M TONHOCTHIO
JeecrocoOHbIe.

HepneecniocoOHbIME TpakIaHaMy MPHU3HAIOTCS AETH B BO3pacTe A0 6 JIeT U JWIa, NpU3HAHHBIC
CyIOM HeJeecrocOOHBIMH, KOTOpPhIE BCIEACTBHE MCHUXHUYECKOTO PACCTPONCTBa HE MOTYT MOHHMATh
3HA4YECHUS CBOMX ACHCTBUI MM PYKOBOJAUTH UMH, HaJl KOTOPbIMH yCTaHABIMBAETCS OIEKA.

Cya MOXeT mpHu3HATh HEAEEeCIIOCOOHOTO — OTPaHHYEHHO JAEECIIOCOOHBIM, €CIIH MOCIESTHIA CTall
IIOHUMATh 3HAUCHUE CBOUX ACHCTBUN M MOKET PYKOBOAUTH UMU IIPH [TOMOILY JPYTUX JIMLL.

Tak, B Cyxo0y3uMckoM paiionHOoM cyne B 2018 romy ObLTO paccMOTPEHO /A€I0 B OTHOIICHHUH
rpaxaaakun ®MO1, obpaTuBmIeiics B Cyl ¢ 3asBlIeHHEM O MPU3HAHUH e€ 1eecrocOOHOM, yKa3bIBasil,
YTO OHa OBLIa MpH3HaHa HexeecrocoOHOM, B Toke BpeMms ¢ 2010 roga oHa y Bpaya IcHXuarpa He
Habmoganace. C 2008 roma mOCTOSHHO paboTaeT, OMEKyHa HE MMEET, CaMOCTOSTEIbHO
pacropspkaeTcss CBOMMHU J0XO0JaMH, BefeT Xo3saiicTBo. CorimacHo pe3yibTaTaM 3KCHEPUMEHTAIbHO-
TICUXOJIOTHYECKOTO 00CIEeIOBaHUs, HUKAKUX TSDKEIBIX WM 3HAUYWTENbHBIX HAapyLIeHWH Yy Hee He
nmeercsi. OOCTOSTENbCTBA, TMOCTYXXHUBIINE OCHOBAaHWEM JJisl TNpHU3HaHUS e HeAeecrocoOHOH, B
HacTosimee Bpems oTnanu. COrjlacHO 3aKIIOYCHUI0 aMOyIaTOPHOH CyneOHO-TICHXHAaTpUIECKON
skcrniepTu3bl, y @Ol Ha MOMEHT TpPOBEPKM HE OBUIO OOHAPYKEHO SIBHBIX TMPH3HAKOB TPpyOOro
nedexra muanoctu. Cyna perma @UO1 npusHaTh OrpaHUYeHO Aeecnoco0Hoi [16].

Cratess 30 'K P® mpenycmarpuBaeT uacTHYHOE OTrpaHMYCHHE MpaBocnocoOHocTu. Ecmm
MPUCTPACTHE YEJIOBEKA K AJIKOTOJII0 MM HAPKOTHKAaM CO3JacT Cepbe3Hble (DMHAHCOBBIE TPYIHOCTH
IUIL €T0 CEMbH, JIUIIO MOXET OBITh OOBSIBIEHO OrPaHMYEHO IEecloCOOHBIM. TeM He MeHee, OH IO-
NPEXHEMY MOXET PaclopsbKaThCsl CBOMM 3apabOTKOM, a TaKKe COBEpILIATh HEOONbIINE CIENIKH MOJ
KOHTPOJIEM CBOETO MOTICUUTEIS.

Ha camom nerme, OyKBanbHBIN aHAIN3 COAEPKAHUS ITyHKTa 1 3TOM CTaThu MOKa3bIBAET, UTO JUIA
OrpaHUYEHHSI I€ECIIOCOOHOCTH JIMLA CYIIECTBYIOT ONpeNesICHHbIE 3JIEMEHTBI, KOTOPBIE JOJKHBI OBITh
JIOKa3aHBl: a) 3J0yNOTpeOJICHne aaKoTolleM WM HApKOTUKaMu; O) TsKelnoe MaTepruatbHOe
MIOJIOKECHUE €TO CEMbU; B) HEMIOCPEACTBEHHASI IPUYMHHAS CBS3b MEXIy MEPBBIMHU ABYMs (haKTOpaMu.
CrnenoBaresbHO, B CIIydae OTCYTCTBHSI KaKOTO-THOO M3 AJIEMEHTOB CIIOCOOHOCTH YeJIOBEKa HE MOXKET
OBITH OrpaHUYCHA.

Kpome Toro, HeT omnpeeneHus CI0KHOTO (PMHAHCOBOTO TOJIOKEHHSI ceMbH. TakuM oOpa3oM, 3Ta
KOHCTPYKIUSI HEe HeanbHa. VIcXo/s U3 CTAaTUCTHKY CY/ACOHBIX JIeN, MOYKHO CJIIeJIaTh BBIBOJI, YTO CYBI
4acTo OTKA3bIBAIOT B YJIOBJICTBOPEHHH 3asIBICHUS U3-3a HEJIOKa3aHHOCTH IPUYNHHON CBSI3H.

IIpumepoM MOXKET CIIyXUTh Jeno, KoTopoe paccMarpuBaiock B 2017 roxy KanaBunckum
patiorasiM cyaoM T. H.Hoeropoga mno 3assinermio KombeiroBoit H.B. 00 orpannyenun B
neecriocoOHocTH cBoeil godyepu KombiToBoit A. B., MoTuBUpYsS TeMm, YTO OHa H3-32 OOJIE3HHU
(3aBHCHMOCTB OT MI'POBBIX aBTOMATOB), BCE IPOUTPBIBAET, UIMEET MHOXKECTBO JOJII'OB Nepes] OaHKaMu
Y YAaCTHBIMHM JIMLIAMH — HE MOJKET B ITOJTHOM Mepe MOHMMAaTh 3HaYCHUS! CBOMX JEHCTBUM U PYKOBOANUTH
umu. OpHako B Cyo HE NPEACTaBICHO J0KAa3aTelIbCTB HEOOXOAMMOCTHM OrpaHMYEeHHS B
neecriocobHocTr KormbiToBoii A.B., 1 cyn pelin 0Tkasarh B yA0BIETBOpeHHH TpeboBanus [15].

['maBHBIM OTIMYUEM OTPaHUYEHO AECECIIOCOOHOr0 rpakJaHUHA OT HEAEECIIOCOOHOTO SIBISETCS TO,
YTO MEPBBII OCTaBISIET 3a cOOOH MPaBO COBEPILIATH MENIKUE OBITOBBIE CAETIKH U CAMOCTOSITEIBHO HECET
UMYIIECTBEHHYIO OTBETCTBEHHOCTH 110 COBEPILIEHHBIM C/ICIKaM U 32 IPUYMHEHHBIA BPE/I.

OrpaHn4eHHO JeecriocOOHBIMHI TMPU3HAIOTCS MANIOJIETHUE B Bo3pacte oT 6 a0 14 yet, KoTopble
COXpaHSIOT 3a COOOH MpaBO COBEpIIATh MENKUE OBITOBBIE CHAEIKH, CJAEIKH, HampaBlicHHBIE Ha
0e3B03ME3THOE TONIyd9eHHE BHITOABI (0€3 HOTapHaJbHOTO YAOCTOBEPEHHS M TOCYIapCTBEHHOM
pETHUCTpALINN).

YacTuyHO JeecriocOOHBIMU PU3HAIOTCA JTUIla B Bo3pacte oT 14 mo 18 jer, KoTopsie caMyu MOTYT
pacropspkaThCsl CBOMM 3apabOTKOM, CTUNEHIMEH W HMHBIMH JIOXOJaMHU, MOTYT CaMOCTOSTEIHHO
OCYIIIECTBIISITH TIpaBa aBTOpa OXPAHAEMOI'O 3aKOHOM pe3ylibTara CBOEH HWHTEIUICKTYaIbHON
JESITeIbHOCTH, 8 TAK)KE BHOCUTD BKJIBI B KPEIUTHBIE OPTaHU3AIMN U PACTIOPSIKATHCS UMH.

[lomHOH JHeecnocoOHOCTHIO HANENSAIOTCS  COBEPILUCHHOJIETHHE Tpakaane. Jlonroe Bpems
POCCHIICKOEe 3aKOHOJATEIbCTBO TPH3HABANO (U3MUECKUX JIMI COBEPIICHHOJIETHUMH C MOMEHTa
noctiwkenus 21 roga. B HacTosmee BpeMsi Ha OCHOBE OIbITa HECKOJIBKUX MOKOJICHUH 3aKOHOIATEIILHO
YCTaHOBJIEHO, YTO (PU3UUECKOE JIIO MPU3HACTCS COBEPLICHHOJETHUM NPH JOCTIKEeHUH 18-JeTHero
BO3pacTa M MOXKET CBOMMHU JACHCTBHSAMH TPHOOpPETaTb W OCYLIECTBIATH T'PaXKAAHCKHE IMPaBa,
co3zaBaTh AJs ce0sl rpakJaHCKHUE 00sI3aHHOCTH M UCTIONHATH uX (cT. 21 'K PD).

OyHaKo, JOMYCKAIOTCS JBa HCKJIIOYEHHWS W3 OOIIEro mpaBwjia O MOMEHTE BO3HUKHOBEHHSI
JICECIIOCOOHOCTH: BO-TIEPBBIX, BCTYIUICHHE B Opak JMIIOM, HE JOCTHIIIMM 18 JeT, ¥, BO-BTOPHIX, B
CJIydae ero 3MaHCHUIAIHH.
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C 2015 roma MockoBCKUMH cyAamH ObLIO YAOBIETBOpPeHO 6 u3 14 (uro cocrammser 42,8%)
CyneOHBIX Jiell 00 OOBSIBICHHM HECOBEPIICHHONETHETO MOJHOCTBIO JIeecliOCOOHBIM (SMaHCHUTIAIINS)
[13]. Ho B cootBeTcTBHH ¢ 4. 5 cT. 15 @3 ot 22.12.2008 Ne 262-D3 «O06 obecrieyeHUH A0CTyMa K
MHQOpPMaILUK O AesTeNbHOCTH cya0B B Poccuiickort denepanum» He MOANEKAT MyOIUKAaLUU B CETH
«HTEpHET» TEKCTHI Cy/IeOHBI aKTOB, BHIHECEHHBIX IO JIEaM, KACAIOIIMXCs HECOBEPLICHHONIETHHX
[3].

Kpowme Toro, cienyer uMeTh B BUIy, YTO B CIydae IPU3HAHUS HECOBEPLICHHOJIETHUX IOIHOCTHIO
JeecriocOOHBIMU — UM HE NPENOCTABIISIOTCS BCE IpaBa U 0053aHHOCTH COBEPILIEHHOIETHUX I'PaXKIaH.
Tak manpumep, B cootBeTcTBUN ¢ D3 No 150 «O06 opykum» - paBO Ha MPHOOPETEHNUE OPYKUS UMEIOT
rpaxxmaane, nocturmue 18-1eTHero Bo3pacra [4].

Urto xacaeTcs BTOPOTO MCKIIOUEHUSA, TO B coorBerctBMM ¢ 1. 1 ct. 27 I'K POD
HECOBEPIICHHOJICTHHMA, JOCTUTTINN 16 JIeT, MOXET OBITh OOBSBIICH TOJHOCTBIO I€ECITOCOOHBIM, €CITH
OH paboTaeT MO TPYAOBOMY IOIOBOPY, B TOM HYHCJIE IO KOHTPAKTy, WJIM C COIJIACHsI 3aKOHHBIX
NpeACTaBUTENIC JKelaeT 3aHUMAaThCsl NPEANPHHUMATENBCKON NesTeIbHOCThI0. TeM He MeHee,
BO3HHMKAIOT HEKOTOPbIE NPOTHUBOPEYHs, OAHO M3 KOTOPBIX Kacaercs Bo3pacTa (PU3MYECKHUX JIMII.
3aKIr04aeTcst OHO B TOM, 4TO, €CJIM MPAaBOCIIOCOOHOCTh TPayKAaH BO3HUKAET C MOMEHTA POXKICHUS, TO
MIPaBOBO3MOKHOCTh MHAWBUAYAIBHBIX MPEANpPUHAMATEICH BO3HUKAET C MOMEHTA MX PETUCTpalMU B
craryce UII c onpeneneHHoro Bo3pacra.

B cootBerctBuu co crateeit 27 'K PO — HecoBepuieHHOJEeTHHE TpakiaHe, nocTurimue 16-
JIETHETO  BO3pacTa, C  pa3pelleHrs  3aKOHHBIX  MpeJCTaBUTeNell  MOTYT  3aHHMAThCs
MpEANPUHUMATEIBCKON eATeabHOCThIO. OMHAKO UCXOAs W3 aucno3uuuu cT. 22.1 @3 Nel29-D3,
MOJKHO CIeNIaTh BBIBOJ, YTO MUHMMAJIBHBIA BO3PACT VIS PETUCTPAllMU B KAU€CTBE MHAMBUAYAIHHOTO
npennpuHUMaTens coctaBisieT 14 mer. A Take B cratbe 26 ['K P® comepxutcs monoxeHue,
COIVIACHO KOTOpPOMY, JIMLA, OOCTHriuve 14-JeTHero Bo3pacTa, BIpPaBe COBEPILATh CACIKH C
MUCbMEHHOT'O COTJIaCHs UX 3aKOHHBIX IPEACTaBUTENICH.

Hanayto mpobimeMy B cBOMX paboTax paccMaTpuBald MHoOrme ydeHble. Hampumep, O.I.
Jlomuszne, B cBoMx pa0oTax MOJUYEPKHBAET, YTO PETUCTpalMs HECOBEPILIECHHOJIETHEIO B KauecTBE
WHIWBUAYATBHOTO TPEANPUHUMATENS MOXKET OBITh OCYIIECTBIICHA TOJBKO IMOCIE MOCTIKEHHS 16-
neTtHero Bo3pacta [9, ¢. 138]. IlpuueM cBoM BBHIBOIBI OH OCHOBBIBaET Ha HOpMax Hamorosoro kojekca
PO, cormacHO KOTOpbIM (U3MUECKOE U0 MOXKET OBITh NPUBIEYCHO K OTBETCTBEHHOCTH 32
COBEpIICHNE HAJIOTOBBIX NMPaBOHAPYILIEHHH ¢ 16 JIeT.

[Mpodeccop B.®. TNononmomnyno, aaBas onpeaeicHUE WHIWBUAYaAIbHBIM MPEAPHHAMATESM,
YKa3bIBaeT, YTO 3TO HCKIIOYUTENBHO JEeCrocoOHble TrpakiaHe, T.e. JIMIA, AocTurmue 18-ieTHero
BO3pacTa, WM BCTYNHBIIME B Opak 0 JOCTWXKEHHs 18 yer, winm OOBSBICHHBIE TaKOBBIMU IO
pELIeHUI0 OpraHa oneku uim cyaa [14, ¢.123].

Crenyer ormetuth no3uiuio A. KypouknHa, KOTOpBII yTBEp)KIaeT, YTO HECOBEPLICHHOJIETHHE B
Bo3pacte oT 14 mo 18 ner, ¢ MUCHbMEHHOIrO COTrjacusi CBOMX 3aKOHHBIX IPEICTaBUTENCH, MOTYT
3aHUMATHCS MPEANPUHUMATEIBCKON AEATeNPHOCThIO. TeM He MeHee K aJAMHUHHCTPAaTUBHON
OTBETCTBEHHOCTH, B TOM YHCJE 32 HAJOrOBble IPABOHAPYILICHHS OHM IPHUBICKAIOTCA IOCIe
noctmwkenus 16-iernero Bospacra [11].

JlaHHBIE KOJUIM3MM B HOPMATHBHO-TIPABOBBIX aKTaX BCTPEYAIOTCS JAOBOJIBHO YACTO, U OJHUM U3
peleHnii MOXKET OBITh YCTAHOBJIEHHE OCOOOTO PEXMMa HaJOrOOOJIOKEHHS HECOBEPHICHHOIETHHX
IIpeANpUHUMATENEH.

Eme omauMm mnpotuBopeurieM siBisieTcss (opMa  coriacus 3aKOHHBIX — TpejicTaBUTENeH
HECOBEPIICHHOJIIETHUX Ha 3aHATHE WUMHU IPEANPUHUMATENBCKON aAesaTenbHOCThI0. Tak, 'K P® He
npejycMaTpuBaeT 00s3aTeNbHOW IMMHUCHhbMEHHOW HOTapHalIbHOW (OPMBI  COTJIACHSI  3aKOHHBIX
npezcrasuteneii (o ¢opme cormacust B 'K PD BooOmEe HHYEro HE TOBOPHUTCS); HE 3aKpEIUIIeT
corjiacie B KadeCcTBE HEOTHhEMJIEMOTO FOPHIMYECKOTO (akTa JJisi TOCYNapCTBEHHOW pPErHCTpaIluu
HECOBEPIICHHOJIETHETO MPEANPUHUMATENSI, 0€3 KOTOPOro Takas perucTpainusi OyAeT HEBO3MOXKHOM
[10, c. 56].

[Ipobnema rpak1aHCKO-IPaBOBOW OTBETCTBEHHOCTH HECOBEPILEHHOJIETHETO MPEANPUHAMATEIS,
CBsI3aHA C TeM, 4TO ero (PMHAHCOBOE IOJIOKEHHE HE BCETZa MO3BOJISIET rapaHTUPOBATh KOHTPAreHTy
MOKPBITHE pacxoioB [7, c. 34].

Crnenyer cka3aTb O TOM, 4YTO caM (DaKkT pErucTpalud B KauecTBE WHAWBUAYAIBHOTO
OpeAnpUHAMATENs] HE BJIEYET Ui HECOBEPLICHHONETHHX IIOCJIEACTBUI, KOTOPbHIE BBITEKAIOT M3
sMaHcunauuyd. I1oCKOIBKY HECOBEPIIEHHOJIETHHH, KOTOPBIM NPHOOpeN cTaTyC WHAWBUAYAIBLHOTO
NpeJNPUHUMATENS, B COOTBETCTBHU C TPaXKIAHCKO-TIPABOBBIM IIOJIOKEHHEM OCTAeTCS YacTHYHO
JeecrocoOHbIM TUIoM. Ho 3T0 He mpeiocTaBiseT eMy MOJHYI0 CBOOOIY CaMOCTOSATENBHBIX JEHCTBHM.
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Takum o06pa3oMm, NpeanpUHUMATENbCKass ESATEIBHOCTh HECOBEPIICHHONIETHUX IOJHOCTBIO
HEYperyJMpoBaHa B COBPEMEHHOM 3aKOHOJATENbCTBE, B CBA3M C YEM BO3HHKAIOT MPOOETBl U
koyutm3ud. MimeeT MecTo OBITh MEpecMOTpP HEKOTOPHIX MOJOKEHHH POCCHICKOTO 3aKOHOATENbCTBA,
KOTOpBIE KacaroTCs MPEANPHHUMATENBCKON AESITEIbHOCTH HECOBEPILIEHHOIETHHX.

I'oBopst 06 0COOEHHOCTSIX MHTEIUIEKTYaIbHBIX MIPAaB HECOBEPILCHHOJIETHHUX, TIPEKAE BCETO CTOUT
otTMeTuTh cTathio 18 'K P®, koTopas MmOCBAIIEHA COACPKAHUIO MPABOCIIOCOOHOCTH TpakmaH. B
COOTBETCTBHHM C JTOH CTaTbell HECOBEPIICHHOJIETHHE MOTYT HWMETh IpaBa aBTOPOB OXPaHIEMBIX
3aKOHOM Pe3yJIbTATOB WHTEIUICKTYaIbHON NEATEIBHOCTH C POKICHHS.

IIpu sTOoM aBTOpOM, coriacHo cT. 1228 I'K P®, mpusHaercs rpakJaHUH, TBOPUECKAM TPYIOM
KOTOpPOTO CO3/IaH TaKOW pe3ynbTar. BmecTe C TeM, €ciM y HECOBEpIICHHOJETHETO €CTh TaKas
BO3MOJKHOCTh UMETh IIpaBa aBTOPOB C CaMOTO POXKICHHS, TO pealu3alusl TpaB HA CO3JaHHBII
pe3ynbTaT HWHTEIDIEKTYal bHON MEeATENIbHOCTH MMEET IeNBIA Psii 0COOEHHOCTEH, CBA3aHHBIX KakK C
BO3PAacTOM YKa3aHHBIX JIHII, TAK U C TIPABOBBIM PEKUMOM CaMHUX OOBEKTOB.

Jns Hayama HEOOXOIMMO OTMETUTh OCOOCHHOCTH pealu3alidll WHTEUICKTYAIbHBIX IpaB
HECOBEPIICHHOJIETHUMH, HE JOCTUTIIMMU 14 JeT (MaNoIeTHUMH).

B cootBerctBuu co cT. 28 'K PD, ManoneTHUMU SBISIOTCS JIHIlA, HE JOCTUTIINE YETHIPHAALIATH
net. Cornacho 1. 1 ct. 28 'K P®, 3a yka3aHHBIX JTUI] MOTYT COBEpIIATh CAEIKU OT X UMEHHU TOJIBKO
UX 3aKOHHBIC MIPEJCTABUTEIH. TakuM 00pa3oM, CaMOCTOSITENbHAS CASIKOCIIOCOOHOCTh MAJIOJIETHUM
HEeJOCTYITHA.

IIpuMmeHuTENbHO K HHTEIUIEKTyaJlbHBIM  IIpaBaM  3TO  O3Ha4aeT  HEBO3MOXKHOCTh
CaMOCTOSITENTFHOTO ~ PACHOPSDKEHUS  HMCKITIOYUTEIBHBIM —IIPABOM HAa  OXpPaHSAEMBIH  pe3ylbTaT
WHTEIUICKTYaTbHON NIEATENIbHOCTH, 4 TaKXe CaMOCTOSTEIFHOTO OCYIIECTBICHHS HEKOTOPBIX HHBIX
MpaB, MMEIOIINX HWMYIIECTBEHHBIN XapakTep. Peamm3amus yka3aHHBIX IIpaB BO3JOXKEHAa Ha WX
poautenel, yCbIHOBUTENEH WK ONeKyHOB. Cineayer OTMETUTh, YTo corsacHo 1. 2 ¢T. 37 TK PO u . 3
ct. 60 CK P® — 3akoHHBIE NPEACTABUTENM HE MOrYT MPUHUMATh PELICHUNA, KOTOPBIE IMOBJIEKYT
yMEHBIIEHHE HMYIIEeCTBA MalloJieTHETO (HampuMmep, 3aKiIodarb OT HWMEHH  MaJlOJIETHHX
0e3B03Me3THBIE TIOTOBOPHI 00 OTUYKACHUH UCKITFOUATENBHBIX TIpaB) [2].

Kpome Toro, mpenmnosnaraercsi, 4To B OTAENBHBIX CIIydasx MaJOJETHUH MOXKET CaMOCTOSTEIbHO
W3BJEKAaTh IMOJb3y M3 OXPaHSAEMOTO BHUJA WHTEIUIEKTYalbHOW COOCTBEHHOCTH 0€3 BOBIICUEHUS
UCKITIOYUTENBHOTO MpaBa B 000poT. Hampumep, OH MOXKET myOIMYHO HCIIONHSTH pou3BeaeHue (1. 6
m. 2 ct. 1270 'K P®), nepepabarsiBath 1 JOBOJUTH €0 J0 BceoOIero ceeaeHus (mi. 9 u 11 m. 2 cT.
1270 'K P®) u np.

WNnaue  yperynmupoBaHa  OCOOEHHOCTb  OCYIIECTBJICHHS  HMHTEIUICKTYyaJbHBIX  IIpaB
HECOBEPIICHHOJETHIMH B BO3pacTe OT YETHIPHAALATH 10 BOCEMHA/ILIATH JIET.

Cornacho . 2 1. 2 ¢T. 26 'K P® nmumia ot 14 o 18 et BnpaBe caMOCTOSTEIHHO, O€3 cortacus
3aKOHHBIX MPEJCTaBUTEIeH OCYIIECTBISATh IpaBa aBTOpa OXPAHSEMOTO 3aKOHOM pe3yJIbTaTa CBOEH
WHTEIUICKTYIBHOH JIeATEIIbHOCTH.

B Teopuu mpaBa Bompoc HaJeNeHUs HECOBEPIIIEHHOIETHETO aBTOpa B Bo3pacte oT 14 no 18 mer
MPaBOM Ha CaMOCTOSITETIbHOE OCYIIECTBICHUE MHTEIIEKTYadbHBIX TPaB SBISETCS TUCKYCCHOHHBIM.
BoNbIIMHCTBO YYEHBIX MPHUXOIUT K BBIBOJY, YTO HECOBEPIICHHOJETHEMY BBHUJY OTCYTCTBHS OIIBITA,
HEOOXOJMMBIX 3HAHUH — CAMOCTOSATENBHO HE Pa30o0paTbCs B CIOXKHBIX MPABOBBIX KOHCTPYKIUAX (K
MpUMepy, JOTOBOpP aBTOPCKOTO 3aKa3a, JMIIEH3MOHHBI JOTOBOP O TPENOCTABIEHUH IIpaBa
WCIIOJIb30BaHMs TpOW3BeNeHus). Takke IpaBoBasg HEONBITHOCTh HECOBEPIICHHOJETHUX CO3/1aeT
MPEOCHUIKH JIIS 3I0YNOTPEOICHHS ITUM.

He MeHee OMCKYCCHOHHBIM  SIBJSIETCS  BOMPOC  3AIIWUTHI  MHTEIUIEKTYaJbHBIX  IPaB
HecOBepIIeHHONEeTHHX. [10CKONBKY NeHcTByIomee 3aKOHOJATENECTBO HE COAEP)KUT BO3MOYKHOCTH
CaMOCTOSITETTFHON (JIMYHOI) 3alTUTHI TIPAaB HECOBEPIIEHHOIETHUMH.

Hemano  mpoGnem  BO3HMKaeT  TNpH  OMNpPEAENEHHWH  CTETIEHH  OTBETCTBEHHOCTH
HECOBEPIICHHOJIETHUX 38 PUYMHEHHBI UMH Bpel. Tak, B coorBercTBuu ¢ 1. 1 ¢T. 1073 'K PO —3a
Bpell, NPUYMHEHHBIA HECOBEPIICHHOJETHUM, HE JOCTHIIIMM Bo3pacta 14 jer (MaJoieTHUM),
OTBEYAIOT €ro POANUTENHN (YCHIHOBUTENHN) UM ONEKYHBI, €CJIM HE JIOKaXKYT, YTO BPEA BO3HUK HE MO UX
BUHE.

OTnnunTensHas 4epTa OTBETCTBEHHOCTH 3a BpEJ, MPUUMHEHHBIN MaJIOJIETHUMH 3aKJIH0YaeTCs B
TOM, YTO HMYLIECTBEHHAsh OTBETCTBEHHOCTh IIOJHOCTBIO BO3Jaraercs Ha poaumrened (mm, Hux
3aMEHSIOIINX), KOTOpbIe 00s3aHbl BOCIIUTHIBATH CBOMX JETEH HE3aBUCHMO OT TOTO, COCTOST OHH B
Opake WM HET, IPOXKHUBAIOT BMECTE C JACTBMH WIIM OTAEIBHO OT HHX, OKa3bIBAIOT JH MaTePHAIbHYIO
NoJIepKKy pebeHKy U B Kakoii crerieru (1.1 c¢r.63 CK P®) [8, c. 103].

Uto KacaeTcs OTBETCTBEHHOCTH HECOBEPIICHHONETHHX B Bo3pacTe OoT 14 go 18 mjer, To oHm
CaMOCTOSITETTFHO HECYT TPa)KIaHCKO-TIPABOBYIO OTBETCTBEHHOCTh 3a TNPHUYMHEHHBIA WMH Bpell.
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HcknroyeHne coCTaBISIOT CIy4yau, KOI/Ia Y HECOBEPIICHHOJIECTHErO HET WM HEAOCTATOUHO CPEACTB U
(M) uMyIIecTBa I CaMOCTOSTEILHOTO UM BO3MEIEHUS Bpeaa. B 3ToM cityuae 3aKOH 3aKperuisieT
00s13aHHOCTh pojauTeNel (yCBIHOBHTENICH, IOMEUUTENCH, OpraHu3aluio, B KOTOPOW HaXOJIUTCS
HECOBCPIICHHOJECTHHUI)  IMOJIHOCTBIO WM  YaCTUYHO  BO3MECTUTH  Bpel, NPHUYUHCHHBIN
HecoBepIeHHONeTHUM. OHAKO U 3TOT BOINPOC SBISETCS JUCKYCCHOHHBIM, MOCKOJBKY HET TOUYHOTO
MOPSKA TOKA3EIBAaHI HECOBEPIIICHHOJIETHUM €T0 MaTePHUATBHOTO TTOJI0KEHUS.

Ha ocHoBanmm Bcero BBIIEM3IOKEHHOTO MOXKHO CHAENaTh BBIBOJ YTO B HACTOAIIEE BpeMs
CYyIIIECTBYET MpobiemMa, CBS3aHHAs C OIPEJIEICHNEM IPABOBOTO IMOJIOKEHUSI HECOBEPIIEHHOIETHUX B
TPaXTAHCKO-TIPABOBBIX 003aTENbCTBAX, IMOCKONBKY cdepa 3aluThl MpaB peOeHKa MOKa OCTaBIISIET
JKenaTh JIydmiero. B cBf3M ¢ YeM BO3HHKAeT HEOOXOAMMOCTh COBEpPIICHCTBOBAHHS HAIIETO
3aKOHOAATENhCTBA B 00JAaCTH HOPMATHBHO-TIPABOBOTO PETYIMPOBAHUS OTHOIIEHHH, BO3HUKAIOIINX C
HECOBEPIICHHOJIIETHUMH.
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