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IIpu3Hanue rpaskiaHnHA 0e3BeCTHO OTCYTCTBYIOIIMM U 00BbSIBJICHHE YMepUINM

[ena, cBsi3aHHBIE C NIPU3HAHMEM TIpakJaHWHA O0E3BECTHO OTCYTCTBYIOLUIMM WU OOBSBICHUEM €TO
YMEPILUM - JOCTATOYHO YacTOE SIBJICHHE B CyA€OHOH NMpakTUKe. B mepByto ouepenp, 3TO CBSI3aHO C TEM,
YTO JUINTEIbHOE OTCYTCTBHE I'pakJaHMHA 3aTParuBaeT Kak UMYIIECTBEHHbIE, TaK U HEUMYIIIECTBEHHBIE
MHTEpPECHl MHOXECTBA JIMI: OJIM3KUX POJCTBEHHUKOB, paloTonmaTeneif, IOCYAapCTBEHHBIX U
MYHHIUIAIBHBIX OPTaHOB M MHBIX 3aUHTEPECOBAHHBIX JIULL.

[TpusHanue rpaskaaHnHa 0€3BECTHO OTCYTCTBYIOIIUM M OOBSBICHUE €r0 YMEPIIUM OTHOCSTCS K
CHEUHATBHBIM IOPUANYECKUM KOHCTPYKIHMSAM 10 BOCIIOJIHCHHIO U 00ECIEUCHHIO IPaBOCyOBEKTHOCTH
TpaXaaH.

Cornacho c1.42 'K PO, s npu3HaHus rpaxaaHnHa 0€3BECTHO OTCYTCTBYIOIIUM HEOOXO0IUMO
BBITIOJTHEHUE CIIEIYIONIUX YCIOBHIA:

1. JlomkHO OBITh HOATBEPKACHO (PAKTUUECKOE OTCYTCTBUE IPAXKAAHMNHA B MECTE €0 IIOCTOSIHHOTO
JKUTENbCTBA.

I'paxxnanckoe NpaBO HampsAMYyI0 HE CBS3bIBAET MECTO JKHUTEIbCTBA TpaXKJaHMHA C €ro
perucTpanueil mo MecTy >KuTenabcTBa. [ MMyIiecTBEHHOro o0bopora, 0ojee BaKHBIM SIBISETCS
CYLIHOCTHOE OIlpeesieHne MecTa (PaKTUIECKOro IPOKUBAHUS.

2. OrcyTcTBHE B TEUCHHME TOJa CBEJCHHH O MecTe TNpeObIBaHUS TpaKAaHWHA, a TaKxKe
HEBO3MOKHOCTb MOJTYYEHHS TAKUX CBEICHUI.

3. OOparienne B Cy/] 3aMHTEPECOBAHHBIX JIHII.

3aKkOoHOAATENbHO HE 3aKpelUleH Kpyr JHL, K KOTOPHIM MOXHO OTHECTH TIOHITHE
«3amHTepecoBaHHble Jnna». Cyna, McXoAs M3 OOCTOSTENhCTB M MAaTEpUANIOB OMPEACICHHOTO JIeNa,
peraer, sBJIseTCs JH JIULO0, 0OpaTUBILEECs B Cyll, 3aMHTEpecOBaHHBIM. Vcxons U3 aHanuza cyneOHoI
NPaKTUKU 110 JIeJIaM, CBSA3aHHBIM C IPU3HAHUEM IPaKIaHUHA O€3BECTHO OTCYTCTBYIOIMM Yallle BCETo,
«3aMHTEPECOBAHHBIMU JIUIIAMHW» BBICTYMAIOT POJCTBEHHHMKH. Takke B KadyecTBE 3asBUTENEH MOTYT
BBICTYIIaTh KPEAUTOPHI, TOCYAAPCTBEHHBIC OPTaHbl, OPraHU3alNH, B KOTOPHIX I'paskaaHuH padboTai [3,
c.112].

4. PerieHue cya o MpU3HAHUK TpaXKIaHWHA O€3BECTHO OTCYTCTBYIOIIUM [1].

be3BecTHOE OTCYTCTBHUE OIpeeNsieTcsl, Kak JUIMTEIbHOE OTCYTCTBUE TPAKJaHNHA B MECTE CBOETO
JKUTENBCTBA TIOMUMO CBOEH BOJIHM, MPH KOTOPOM HEBO3MOXHO YCTaHOBHUTH €r0 MECTOHAXOXJICHUE, Y
Cyla OTCYTCTBYIOT J0Ka3aTeJbCTBA CMEPTH TaKOro TpaX<IaHWHA M HET OCHOBaHUI Moiarath O
HaXO0K/IEHUH TPAKTAHNHA B )KUBBIX.

OOBsBIIEHUE TPaKAAaHUHA YMEPIIUM MPEATIONAraeT He TOJBKO JJIUTENbHOE OTCYTCTBUE JIMIA, HO
TaKXe U HaJuuue 00CTOSTENbCTB, KOTOPBIE 10T OCHOBAHUE IPEAIOaraTh, 4To rpaKJaHuHA YK€ HET
B )KMBBIX (HECUACTHBIH CITy4aii, aBapusi, CTUXHIIHOE Oe/iIcTBHE, BoeHHbIe aelicTBus). [1o mHeHuto Modde
0.C.: «0e3BeCTHO OTCYTCTBYIOILIUM I'PasKAaHNH HPU3HAETCS, @ YMEPIIUM - 00BSBIsIETCS. DTO 03HAYAET,
YTO B [IEPBOM cilydae KOHCTaTHpyeTcs PakT, HO He Kakas-HUOYIb NPEe3yMITIHs, TOrIa KaKk BO BTOPOM
ciydae caMm (hakT yKe He MOXKET OBITh BBISBIIEH, U ITIOTOMY €r0 CYIIECTBOBAHHE MPEIIOMUPYETCS» [5,
c.245].

B crartbe 45 'K PO 3akpemnsieHo ycinoBHe U OCHOBAaHHS OOBSIBICHHUS TPasKAaHUHA YMEPIIIM:

1. ®akTHueckoe OTCYTCTBUE IPaXKIaHUHA B MECTE €T0 MOCTOSHHOTO JKUTEIbCTBA.

2. OrcyTcTBHE CBEJICHWH B MECTE XKHUTEIBCTBA TPAXKIAHINHA O MECTE €ro PeObIBaHUS B TEUCHHE
nsith sieT. [IpenBapuTenbHoe MPU3HAHKE TAKOTO JIMIAa 0€3BECTHO OTCYTCTBYIOIINM HE00sA3aTeNbHO.

B HEKOTOPBIX cy4asx NPUMEHSIOTCS] COKPAILICHHbIE CPOKH OOBSIBICHUS TPaKAaHUHA YMEPIINM:
€CJIA TPaXAaHWH Mpomnay 6e3 BeCTH MpU 00CTOSTEIhCTBAX, YIPOXKAIOIIUX €r0 KU3HU CMEPTHIO, WIH
SIBJISIETCS] BO3MOKHBIM TPEATIONI0KEHHE O €ro THOETN B pe3ysibTaTe HECYaCTHOTO Cydasi, - B TEUCHHE
IIECTH MECHIEB. B Takux ciaydasx Cpok UCUHUCISAETCA CO JHS HECUACTHOTO cinyvas. BoeHHocyxamuit
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VI WHOHU I'pakJaHVH, IPOIABIINi O€3 BECTH B CBSI3H C BOSHHBIMH JICHCTBUSIMH, MOKET OBITH OOBSIBICH
CyIIOM YMEPIIINM HE paHee 4eM 10 UCTEUSHHUH JBYX JIET CO JTHA OKOHYAHWS BOSHHBIX JEHCTBHA.
3.Pemenne cyna 06 0OBSIBICHUH IPaKIaHUHA YMEPIITHM.

[To obmemy mpaBwily IHEM CMEPTH TpaKJAaHHHA, OOBSBICHHOIO YMEPIIUM, CUHTAETCS ACHb
BCTYIUICHHS B 3aKOHHYIO CHJTy petmeHus cyaa [4, c.257].

Takum 06pa3oM, YIUTHIBAs BBIIIIEU3IIOKEHHOE, MOYKHO CAENaTh BHIBOJIBI:

- OOBsIBIICHHE TPaXKAaHWHA YMEPIIMM — 3TO MPEANOJIOKEHHE O CMEPTH TpakIaHHHA, KOTOPOe
3aKpeIyIeHO BBIHECEHHBIM B MOpsIKE 0cOOOT0 MPOU3BOACTBA CylNeOHBIM pemieHueM. HOpumndecku
BaXHBIM 111 (DaKTHUECKOTO OOBSABICHHA TPAKIAHMHA YMEPIIUM SBISIOTCS JOKa3aTeNbCTBA €ro
OTCYTCTBHSI B MECTe TIOCTOSTHHOTO TIPO’KHBAHUS B TEUEHHE CPOKOB YCTAHOBIIEHHBIX 3aKOHOM, a TaKXKe
NPEAIOIOKEHHE ero THOENH B pe3ynbTaTe KaTacTpod, HECUACTHBIX CIy4aeB, BOCHHBIX JICHCTBUIA,

- IpU3HAHNE TPaKJaHIHA O€3BECTHO OTCYTCTBYIOIINM — 3TO YIOCTOBEPEHHBIN B OPSAKE 0COOOTO
CyneOHOTO TPOU3BOJICTBA (PAKT, U MIPU3HAHUS KOTOPOTO HEOOXOIUMBI JOKA3aTeIhCTBA OTCYTCTBHSA
rpakJaHWHA [0 MECTY (aKTUYEeCKOTO MPOKUBAHUS, a TAK)Ke KAKUX-INOO CBEACHUH O HEM B TCUCHHE
CPOKa, yCTAaHOBJIEHHOTO 3aKOHOM.

[Nopsinok npr3HaHUs TpakAaHUHA OE3BECTHO OTCYTCTBYIOIINM M OOBSBICHHUS YMEPIIIIM SIBISIOTCS
aHAJIOTUYHBIMH U PACCMaTPUBAIOTCS CYJIOM B MOPSAKE 0COOOT0 MPOU3BOICTBA.

[Ipouienypa mnpu3HaHUS TpakIaHUHA OE3BECTHO OTCYTCTBYIOIIMM M OOBSIBICHUS YMEPIIUM
ocyuecTBisieTcs: Ha ocHoBaHuM crareid 276-280 I'TIK P®, koTopble yCTaHABIMBAIOT ONPEICICHHBIN
HOPSIIOK JeiicTBHiA [2].

1. 3aI/IHT€pCCOBaHHI>IC Jiiia nmoAgaroT MMUCbMCHHOC 3a4BJICHUC B CyJl O MPU3HAHWMU TI'paXJaHHWHA
0e3BEeCTHO OTCYTCTBYIOIIMM, IJIMOO OOBSIBICHHH YMEPIIUM IO MECTy CBOETO >XHUTEIhCTBA, JHOO
HaXOXJeHUs. B 3asdBICHWH MOIDKHBI OBITH OIpPENENeHbl [EeNH, I KOTOPBIX TaKoe MpU3HAHHUE
HEOOXOUMO 3asBUTENIO, a TakkKe W3II0KEHB OOCTOSITENbCTBA, TMOATBEPXKIAIOMINE Oe3BecTHOE
OTCYTCTBHE TpaXIaHWHA, JHOO OOCTOATENBCTBA, [AIOIIME OCHOBAHWE MpEANoyiaraTh THOETb
rpaxaaHrHa. B ciydae ecnu 3asBIE€HME MTOAETCS B OTHOIICHHH BOSHHOCTYXAIIUX U WHBIX TPaXKIaH,
ImponaBmunux 663 BECTH B CBs3U C BOCHHBIMH ﬂCﬁCTBHHMH, B 3aA4ABJICHUHN O6H3aTCHBHO YKa3bIBaCTCA ACHDb
OKOHYAHMUS BOCHHBIX JICHCTBUH.

2. 3asBreHUe MPUHUMAETCS CYJ0OM U Ha3HAYaeTCs CIyIIaHue TI0 Jely.

3. CynoM BBISICHSETCS, KTO MOXET COOOMIMTH CBeACHUsS 00 OTCYTCTBYIOIIEM TpaxkJIaHWHE,
3alpalinBarOTCA HCO6XOJII/IMBIC CBCACHHA IO MOCICAHEMY H3BECTHOMY MECTY XKUTCJILCTBA, MECTY
paboOTBhl OTCYTCTBYIOIIETO TpaXkIaHWHA, OPTaHbl BHYTPEHHUX €N, CIIy:)KOy CyIeOHBIX IPHCTABOB,
BOMHCKHE YaCTH.

4. OpraHaM OIEKM H TIONEYUTENbCTBA CYJIbCH MOXET OBbITh NPEAJIOKECHO Ha3HAYCHUE
JOBCPUTCIIBHOI'O YIIPABJIAIOMICTO UMYIIECCTBOM OTCYTCTBYIOLICTO I'paKAaHHUHA.

5. CyznoMm BBIHOCHUTCS pelieHue O Mpu3HaHWU (OTKIIOHEHWH 3asBJICHHS) TpakIaHWHA 0€3BECTHO
OTCYTCTBYIOIINM, IJIMOO OOBSBICHHWH YMEPIINM, KOTOPOE SBIISAETCS OCHOBAaHWUEM I Tepeaadn
UMYIIECTBA TPaXKJaHWHA JIMIYYy, C KOTOPBIM OpraH OINEKH U IOTNEYUTENbCTBA 3aKII0YaeT JOrOBOP
JIOBEPUTEILHOTO, JTH0O0 IMMOCTOSHHOTO YIIPABICHUS dTHM UMYIIECTBOM.

6. OpraHoM 3amucH aKTOB TPAKIAHCKOTO COCTOSHUS BHOCSTCS 3allUCH O CMEPTH B KHUTY
rOCYJapCTBEHHON PETUCTPAIINN aKTOB IPaXKIAHCKOTO COCTOSIHUSI.

HeO[IHOSHa‘IHO CKJIAJIbIBACTCA IIPABOINPUMCECHUTCIIbHAA IIPAaKTHKa B CllydasdX, Koraa Tpe6yeTcs1
NpU3HaHHE OE3BECTHOrO OTCYTCTBHS, JHOO OOBSABIECHHS YMEpIIUM Tpa’kAaHHWHA, B OTHOLICHUH
KOTOPOTO BO30YXKJIEHO YrojiOBHOE MPOoM3BOACTBO. OOBIUHO CyJbl MOJOOHBIC 3asABICHHUS HE
YAOBJIETBOPAIOT, ITIOCKOJIBKY CUUTACTCA, YTO I'paKAaHUH, KOTOpBIfI HaXOoOUTCA B PO3BICKE, CKPBIBACTCA
OT YTOJIOBHOT'O TIpECIIeI0BaHUSL.

B ciyuasx oOHapyskeHHs1 0€3BECTHO OTCYTCTBYIOILETO I'pakKJaHWHA, PELICHUEM CyJa JOJDKHBI
OBITH YCTpaHCHbI BCE IMPABOBLIC MOCICACTBUA 0OBSIBIIEHUS TpaXXJ1aHWMHa yMEpUINM, IO BO3ME3IHBIM
CIeJKaM UMYIIIECTBO MOAJIEKUT BO3BPATY.

B ciyvae HaxoxIeHHs rpakJaHdHA, paHee IPU3HAHHOTO CYA0M 0€3BECTHO OTCYTCTBYIOIIUM WIIN
yMEPLUINM, BO306HOBHHCTCH IMPOU3BOJICTBO 110 JA€IYy U BBIHOCUTCA HOBOC PCEUICHHE B TOM XK€
NPOM3BOJICTBE, B KOTOPOM TPaXKJIaHWH OBbUI NMpH3HAH OE3BECTHO OTCYTCTBYIOIIUM HIIHM OOBSIBIICH
ymepiinM. BozOyxnenue HoBoro nema He TpeOyercs. Ilocime uero ycTpaHsIOTCS MOCIEACTBUS
IMPpU3HaHUA TI'paXaaHWHa OTCYTCTBYIOIIUM HIIN OOBSBIIEHUS yYMEPHIUM: OTMCHACTCA AOBEPHUTCIILHOC
YHOpaBJICHUE HMYIICCTBOM, BO3BpAIIacTCAd COXpPaHCHHOC HMYUICCTBO, MOXKET OBITh BOCCTAaHOBJIEH
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PpacTOprHyTHIH Opak, MKAUBEHIIB! yTPAuUBAIOT IIPABO Ha MOJMyYeHHE TOcOOUH, B OpraHax 3amvcH akToB
IPaXJaHCKOT'O COCTOSIHUS aHHYJIMPYETCSI 3aIIUCh O CMEPTH I'PakJaHUHA.

[Iponenypsl mpu3HaHUS Ipa’kAaHUHA O€3BECTHO OTCYTCTBYIOIIMM M OOBSIBICHHS YMEPIIUM B
MEPBYIO O4epellb HEOOXOAUMBI AJIsl 3alIUMThl IPAaB U MHTEPECOB, KaK 3aMHTEPECOBAaHHBIX JIUI, TaK U
HMHTEPECOB CaMOI'0 IPOIABILETo rPakJaHUHA.

3aK0HOIATEILCTBO, PETYIHPYEMOE TaHHYIO 00J1aCTh, COACPIKUT MPoOEITsl U TpeOyeT JopaboTKH,
YTOYHEHHS BOIIPOCOB, CBS3aHHBIX C MOHITHEM «3aHMHTEPECOBAHHBIE JIUI[ay», UCKIIOUEHHUS BO3SMOKHOCTH
3710yNOTpeOIeHUs] MPaBOM HEJOOPOCOBECTHBIMHU 3asiBUTEIISIMH, [IO3TOMY HCCIEIOBAaHUE MPABOBBIX
BOIIPOCOB B PacCMaTPUBAEMOI 00JIaCTH HE SIBJIAETCS 3aBEPILLICHHBIM.
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